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This document is for informational purposes only and should not be construed as legal and/or tax 

advice. Please consult with your own legal counsel and other experienced advisors regarding the 

application of the matters described herein to your specific circumstances. 

 

Hardship Withdrawal Relief under the Bipartisan Budget Act of 

2018 

 

On February 9, 2018, the Bipartisan Budget Act of 2018 (H.R. 1892) (the “Act”) was signed 

into law.  Among other items, the Act contains several provisions that affect Section 401(k) 

and 403(b) retirement plans, including changes that will relax certain rules for participant 

hardship withdrawals for plan years beginning on or after January 1, 2019 by:  

(1)  removing the requirement that participants taking hardship withdrawals must have 

their retirement plan contributions suspended for six months following the withdrawal;  

(2)  eliminating the requirement that participants must first take all available plan loans prior 

to taking a hardship withdrawal;  

(3)  with respect to Section 401(k) plans and Section 403(b)(1) and 403(b)(9) plans in a non-

custodial annuity arrangement1, removing restrictions on hardship withdrawals from safe 

harbor contributions, qualified non-elective contributions (QNECs) and qualified matching 

contributions (QMACs); and 

 
1 Pursuant to the proposed regulations, QNECs, QMACs and Safe Harbor Non-elective and Safe Harbor Matching 

contributions in 403(b)(7) custodial account plans appear to remain ineligible for hardship distributions. 
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(4)  with respect to Section 401(k) plans only, removing restrictions previously applicable to 

any earnings on elective deferrals credited in 1989 or later.2  

Proposed Treasury/IRS Regulations Regarding Hardship 

Withdrawals 

On November 9, 2018, the U.S. Department of the Treasury and the IRS issued proposed 

rules regarding hardship distributions to conform the IRS’s regulations to the Act and to 

incorporate other related changes and guidance.  If adopted substantially as proposed, 

the IRS's rules would provide direction on certain aspects of the Act for which plan sponsors 

and their service providers have been awaiting guidance, including the following: 

(1)  On or before January 1, 2020, Section 401(k) and 403(b) plans must eliminate any six-

month suspension period applied to participant contributions following a hardship 

distribution;  

(2)  Section 401(k) and 403(b) plans have the option to eliminate the requirement that a 

non-taxable retirement plan loan be taken prior to requesting a hardship distribution; 

(3)  Section 403(b) plans are not permitted to include earnings on elective deferrals in 

hardship distributions; 

(4)  Section 401(k) plans have the option to include earnings in the amounts available for 

hardship distributions;  

(5)  Section 401(k) and 403(b) plans have the option beginning in 2018 to include expenses 

due to a federally declared disaster as an added available reason under the IRS's list of 

safe harbor hardship withdrawal reasons (see, 26 CFR § 1.401(k)-1(d)(3)(iii)(B) of the Income 

Tax Regulations); 

(6)  Section 401(k) and 403(b) plans will need to change their process for determining 

whether a distribution is necessary to satisfy a financial need beginning no later than 

January 1, 2020.  The proposed regulations eliminate the rules permitting the determination 

of whether a distribution is necessary to satisfy a financial need to be based on all the 

relevant facts and circumstances, and replaces this with a participant certification 

requirement;  

(7)  Section 401(k) and 403(b) plans have additional relief under Announcement 2017-15 

(regarding hardship distributions and loans), which has been extended to similarly situated 

 
2 Pursuant to the proposed regulations, earnings accrued with respect to 403(b) plan elective deferrals continue to 

be ineligible for hardship distributions. 

file:///C:/Users/mm14663/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/O9MSY4B2/)


 

 
 

© 2017 Massachusetts Mutual Life Insurance Company (MassMutual), Springfield, MA 01111-0001. All rights 

reserved. www.massmutual.com.  

RS-46084-01    Exp 01/01/2021  

victims of Hurricanes Florence and Michael, except that the “Incident Dates” (i.e., start 

dates) are as specified by FEMA and the relief is available through March 15, 2019; and 

(8)  Section 401(k) and 403(b) plans have the option for 2018 to disregard the change 

made to Code section 165 under the Tax Cuts and Jobs Act of 2017, which required that 

the loss be incurred due to a federally declared disaster.  For 2019 forward, the proposed 

regulations eliminate this requirement for a hardship distribution. 

Next Steps 

With many of these hardship withdrawal updates effective for the 2019 plan year (and 

some available in 2018), there is limited time to consider and implement changes (and if 

needed, adopt interim amendments).  As plan sponsors and their service providers await 

final hardship distribution regulations and additional guidance, plan sponsors should 

consider the potential impacts of the new hardship withdrawal relief and any associated 

action items required with respect to plan amendments, Summary Plan Descriptions, 

hardship procedures and administrative forms. Please consult with your legal counsel and 

plan service providers to review these upcoming rules changes as applicable to your plan 

and its operations.  


